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Professor Michael H. Cohen


Assignment 1

Instructions
Prepare a brief of the following two cases.  

Adhere strictly to the format presented in class, except that, for purposes of this exercise, you can skip the part of the brief labeled “arguments on either side.” 

Be sure to turn in the assignment to the LLB Program secretary by the deadline announced in class.  Also, please to use proper citations.

This is an individual and not a collective exercise.

When finalizing your assignment, include only your ID number.

Hint: Please remember that there may be more than one issue to brief in the case, and that each issue deserves separate analysis in terms of arguments on either side, holding, and rationale.  

Case 1
Top of Form

1990 N.R. LEXIS 1273, *; 109 N.R. 378, ** 
 [**378]  Minister of Housing and National Insurance and Attorney General of the Commonwealth of the Bahamas (appellants) v. Frederick R.M. Smith (respondent)


Privy Council Appeal No. 51 of 1988


INDEXED AS: Indexed As: Smith (F.R.M.) v. Bahamas (Minister of Housing and National Insurance) et al.


Judicial Committee of the Privy Council


JUDGES: Lord Bridge of Harwich, Lord Templeman, Lord Griffiths, Lord Oliver of Aylmerton and Lord Lowry


1990 N.R. LEXIS 1273; 109 N.R. 378


JUDGMENT DATE: April 5, 1990


OTHER-REFS:
Cases Noticed:
Leake v. Commissioner of Taxation (State), [1933] W.A.L.R. 66, refd to. [para. 19].
City of Halifax v. Nova Scotia Car Works Limited,  [*3]  [1914] A.C. 992 (P.C.), refd to. [para. 21].
Workmen's Compensation Board v. Canadian Pacific Railway Company, [1920] A.C. 184, refd to. [para. 22].
Lower Mainland Dairy Products Sales Adjustment Committee v. Crystal Dairy Limited, [1933] A.C. 168, refd to. [para. 24].
Carmichael, Attorney General of Alabama v. Southern Coal & Coke Co. (1936), 301 U.S. 495 (U.S.S.C.), refd to. [para. 25].
Metal Industries (Salvage) Limited v. Owners of the S.T. "Harle", [1961] S.L.T. 114, refd to. [para. 26].
 
 Statutes Noticed:
Hawksbill Creek Grand Bahama (Deep Water Harbour and Industrial Area) Act, c. 235 [para. 1].
National Insurance Act (Bahamas), c. 320, generally [para. 2 et seq.]; ss. 7 [para. 3]; 12, 13, 14, 15, 16 [para. 4]; 17 [para. 5]; 41 [para.  [**379]  8]; 42 [paras. 4, 8]; 49 [para. 8]; 54 [paras. 9, 34].

COUNSEL:
Not available.

This appeal was heard before Lord Bridge of Harwich, Lord Templeman, Lord Griffiths, Lord Oliver of Aylmerton and Lord Lowry of the Judicial Committee of the Privy Council. The decision of the Privy Council was delivered by Lord Griffiths, on April 5, 1990.

JUDGMENT:
[1] Lord Griffiths: The Hawksbill Creek Grand Bahama (Deep Water Harbour and Industrial Area) Act (c.  [*4]  235) was passed to enable the government of The Bahamas to enter into an agreement to encourage development of the Hawksbill Creek area of Grand Bahama. On 5th August 1955 pursuant to this statute the Governor of The Bahamas entered into an agreement with the Grand Bahamas Port Authority Limited ("the Authority"). Under the agreement substantial areas of Grand Bahamas were leased to the Authority and the Authority undertook to construct a deep water harbour and to develop the area. As an incentive to encourage this development extensive tax concessions were granted by the government to the Authority and to licensees of the Authority and to those who might live and work in the area. The agreement was in the first place for thirty years but was later extended to thirty-five years.
 
 
[2] In 1972 the government of The Bahamas passed the National Insurance Act (c. 320) ("the Act"). The Actprovides far-reaching welfare benefits for the population of The Bahamas and follows a pattern familiar in this and many other countries who provide for the social welfare of their people. The contents of the Act are to be gathered by reading the long title;

"An Act to establish  [*5]  a system of national insurance providing pecuniary payments in respect of sickness, invalidity, maternity, retirement, death, industrial injury and disablement and death from industrial injury, medical care, and of social assistance for insured and other persons not qualifying for such payments as of right and for purposes connected with or incidental to the matters aforesaid."
 
 
The benefit under the Act replaced benefits previously payable under the Workmen's Compensation Act and the Old Age Pension Act and both these Actswere repealed.
 
 
[3] Part II of the Act is concerned with the establishment of the National Insurance Board which is to run the statutory scheme. Although it is established as an autonomous body s. 7 provides that the Minister may give directions of a general or specific character regarding the discharge of the Board's functions to which the Board shall give effect.
 
[4] Part III of the Act is headed "Insured Persons and Contributions". Section 12 creates three classes of insured persons namely employed persons, self-employed persons and voluntarily insured persons. Section 13 provides that every person over school-leaving age who  [*6]  is either an employed person or a self-employed person shall be insured under the Act and further provides that any person who has been insured but then ceases to be may become insured as a voluntarily insured person. Sections 14, 15 and 16 make provision for the payment of contributions to be paid by insured persons and employers and voluntarily insured persons to the National Insurance Fund which is to be administered by the Board and out of which benefits will be paid. The government also contributes to the Fund by payments from the Consolidated Fund and the government underwrites the Fund in the case of any temporary insufficiency in the Fund to meet its liability (see s. 42). Regulations provide for the rates of contribution to be paid: currently (1984) on a weekly wage up to $ 59.99 the contribution of the employee is 1.7 per cent and the employer 7.1 per cent: on a weekly wage of $ 60.00 or more the contribution of the employee is 3.4 per  [**380]  cent and the employer 5.4 per cent. In the case of a self-employed person the contribution is 8.8 per cent of insurable income if eligible for industrial benefit and 6.8 per cent if not eligible: in the case of a voluntarily insured [*7]  person it is 5 per cent in either case.
 
 [5] The contributions are compulsory (with the exception of voluntary contributions) and s. 17 provides that in the case of employees they are to be paid by the employer who is entitled to deduct the employee's contribution from his wages.
  
[6] Part IV of the Act contains provisions identifying the nature and rates of various benefits payable under the Act to an insured person.
 
[7] Part V of the Act deals with the various types of assistance that may be paid under the Act to persons who do not qualify as insured persons for the receipt of benefit under Part IV. This assistance includes old age noncontributory pension, invalidity assistance, survivor's assistance and sickness assistance.
 
[8] Part VI is headed "Administration Finance and Legal Proceedings". Section 41 provides for the establishment of the National Insurance Fund and s. 42 for the duty of Parliament to provide money to meet any insufficiency in the Fund to which reference has already been made. Section 49 makes it a penal offence to fail to pay contributions.
 
 [9] Part VII of the Act contains a number of miscellaneous provisions of which only [*8]  s. 54 is of relevance to this appeal but which it will be more convenient to consider at a later stage.
 
[10] So far as their Lordships are aware the Act after its introduction in 1972 was complied with by all employers and insured persons working in the Hawksbill Creek area until the present respondent in 1984 challenged his liability to pay contributions either as an insured person or as an employer.
 
[11] The respondent is an attorney-at-law. He has practised in Freeport Grand Bahama since 4th September 1978, first as an employee for firms of lawyers who were licensees of the Authority and later as a partner in a firm of lawyers and as such he is himself now a licensee of the Authority. Throughout this time the respondent has paid contributions under the National Insurance Act, first as an employed person and later both as an employer and as a self-employed person.
 
[12] On 2nd October 1984 the respondent commenced proceedings against the Minister of Housing and National Insurance by way of originating summons in which he sought a declaration that he was not liable to pay contributions under the National Insurance Act on the ground that they were a tax from [*9]  which he was exempt by virtue of the provisions of clause 2(8) of the Hawksbill Creek Agreement. The respondent also raised an alternative claim that if the contributions which he is compelled to pay are not a tax they amount to a deprivation of his property without compensation in breach of art. 27 of the Constitution.
  
[13] The Chief Justice dismissed the respondent's application holding that the contributions were not a tax and thus not exempt under clause 2(8) of the agreement and that the obligation to pay contributions did not infringe the Constitution.
 
[14] The respondent appealed to the Court of Appeal which by a majority allowed the appeal in part granting the respondent (1) a declaration that "a contribution" payable under the provisions of the Act is a tax within the meaning of that word as it appears in clause 2(8) of the agreement as it relates to the respondent's contribution as an employer, (2) a declaration that the respondent being a licensee of the Port Authority in the Port area is therefore exempt from the payment of employer contributions under the Act; and (3) a declaration that the respondent is entitled according to law to a refund [*10]  of all contributions paid by him as such employer.  [**381] 
 
 [15] Smith and Melville, JJ.A., who formed the majority both held the employer's contributions to be a tax but that the contributions of employed and self-employed persons were not taxes and did not offend against the Constitution. Henry, P., held that all three types of contributions were taxes. Insofar as the contributions were taxes all three members of the court held that clause 2(8) exempted the respondent from liability to pay them.
  
[16] The appellants and the respondent both appealed from the judgment of the Court of Appeal.
  
[17] The first question to be decided is whether the obligation to pay contributions under the National Insurance Act is a form of taxation. Leaving aside the payment of voluntary contributions with which this appeal is not concerned, their Lordships are of opinion that the contributions of employed persons, employers and self-employed persons are properly to be regarded as taxes.
  
[18] The contributions are the means by which the government raises part of the money necessary to bestow a wide range of benefits on the people of The Bahamas. The essential features of a tax [*11]  are that it is imposed by or on the authority of the State, that its payment is compellable and that it is raised for a public purpose. The contributions fulfil all these requirements.
 
 [19] It is true that the Act is couched in the language of insurance but it operates in a manner wholly divorced from any commercial concept of insurance. There is no direct correlation between the benefits payable to an individual and his contributions and indeed it provides for assistance to be paid to persons who have never at any time paid any contributions. As Dyer, J., said in Leake v. Commissioner of Taxation (State), [1933] W.A.L.R. 66, "a compulsory contribution, or an impost, may be nonetheless a tax, though not so-called; the distinguishing feature of a tax being in fact that it is a compulsory contribution, imposed by the sovereign authority on, and required from, the general body of subjects or citizens, as distinguished from isolated levies on individuals".
  
[20] In many other circumstances compulsory contributions levied by the State have been regarded by the courts as taxes.
 
[21] In City of Halifax v. Nova Scotia Car Works Limited, [1914] A.C. 992, the Privy Council [*12]  held that the contribution imposed by the Halifax City Charter in respect of laying sewers was "taxation" on the company's buildings within the meaning of an agreement granting the company a total exemption from taxation.
 
[22] In Workmen's Compensation Board v. Canadian Pacific Railway Company, [1920] A.C. 184, the scheme of the Canadian provincial statute was similar to the present Act as appears from the judgment of Lord Haldane (at page 188):

"It will be convenient in the first place to turn to the provisions of the Act in question. It was passed in 1916, and its primary purpose is to confer on workmen, out of an accident fund which it established, compensation for personal injury by accident arising out of and in course of their employment. The right of the workman does not, so far as Part I of the Act, with which alone their Lordships are concerned in this case, applies, depend on negligence on the part of the employer, as in ordinary employers' liability legislation, but arises from an insurance by the Board against fortuitous injury. The insurance money is not, as in the case of the British Workmen's Compensation Act of 1906, to be paid by the employer [*13]  directly, but is provided by the Board from a fund which it collects from certain groups of employers generally. Part II of the Act is separate, and deals with employers' liability of the ordinary type, as a different subject."  [**382] 
 
[23] The question that fell to be determined by the Board was whether the provincial legislature had power to impose taxes for the payment of compensation in respect of an accident which occurred outside the province. In considering this question it was never doubted either in the arguments by counsel or in the judgment of Lord Haldane that the contributions were a tax. Lord Haldane said (at page 190):

"Nor can it be successfully contended that the Province had not a general power to impose direct taxation in this form on the respondents if for provincial purposes."
 
 And later (at page 192):

"For the taxation complained of in the present case is imposed with the object of establishing an institution which shall provide insurance benefits for persons whose contract of employment arises within the Province."
 
 [24] In Lower Mainland Dairy Products Sales Adjustment Committee v. Crystal Dairy Limited, [1933] A.C. 168, the Privy Council [*14]  held that levies imposed on dairy farmers in British Columbia to remedy a glut on the market of fluid milk as opposed to milk products were taxes. The levies were imposed from the farmers who sold fluid milk. One levy was distributed by an adjustment committee to farmers who sold milk products, and the other levy met the expenses of the committee. Lord Thankerton said (at page 175) "The fact that the moneys so recovered are distributed as a bonus among the traders in the manufactured products market does not, in their Lordships' opinion, affect the taxing character of the levies made".
  
[25] In Carmichael, Attorney General of Alabama v. Southern Coal & Coke Co., 301 U.S. (1936), 495, an Alabama Statute set up a scheme for providing unemployment benefits for workers employed within Alabama by designated classes of employers. Both employers and employees were required to contribute to a fund created for this purpose. The fund was to be deposited in the Employment Trust Fund of The United States Government, and was to be used as requisition by the State Commission to pay unemployment benefits prescribed by the Statute. One of the issues was whether the Statute came within the  [*15]  state taxing power. The Supreme Court of the United States held that the contributions payable under the Statute were a tax. Mr. Justice Stone, delivering the opinion of the Supreme Court, stated (at page 508):

"Taxes, which are but the means of distributing the burden of the cost of government, are commonly levied on property or its use, but they may likewise be laid on the exercise of personal rights and privileges. As has been pointed out ... such levies, including taxes on the exercise of the right to employ or to be employed were known in England and the Colonies before the adoption of the Constitution, and must be taken to be embraced within the wide range of choice of subjects of taxation, which was an attribute of the sovereign power of the states at the time of the adoption of the Constitution, and which was reserved to them by that instrument. As the present levy has all the indicia of a tax, and is of a type traditional in the history of Anglo-American legislation, it is within state taxing power, and it is immaterial whether it is called an excise or by another name."
 
 [26] In Metal Industries (Salvage) Limited v. Owners of the S.T. "Harle", [1961] S.L.T.  [*16]  114, it was held that compulsory employers' contributions to a State Health Insurance and Family Benefit Scheme for seamen imposed by French law were to be regarded as taxes. Lord Cameron said (at page 117):

"... it seems to me that compulsory contributions levied by state organisations, both of which come under the authority of a minister, and which are contributions due by employers in respect of state schemes for health, insurance and family benefits for persons employed, are nothing more nor less than taxes or at least charges or impositions of a like nature, and that the sums so levied  [**383]  form part of the revenues of the state. If this view of the matter is correct then it is unnecessary to proceed any further because the first two claims put forward on behalf of the French Government must necessarily fail as being an attempt to enforce a revenue debt of a foreign country."
 
 [27] The foregoing are but a selection of the authorities that support the respondent's submission that compulsory contributions to the National Insurance Act are a form of taxation and their Lordships agree with the opinion of the President that they are to be so regarded.
 
 [28] The next [*17]  and determinative question is whether the contributions are a form of taxation from which exemption is given by the agreement. Clause 2 of the agreement gives exemption for a period of thirty years (later extended to thirty-five) from a wide range of taxes which were currently imposed in The Bahamas in 1955 when the agreement was signed. The nature of the taxes is described in sub-clauses (6) to (11) of clause 2. They cover property tax sub-clause (6), capital tax (7), income taxes (8), excise taxes (9), export taxes (10) and stamp and banking taxes (11). Sub-clause (27) of the agreement provides that if a tax is imposed which does not fall within sub-clauses (6) to (11) it shall not be imposed at any greater rate than it is imposed in any other part of The Bahamas.
 
 [29] The respondent relies upon the provisions of sub-clause (8) as exempting him from liability to pay contributions under the Act. Sub-clause (8) provides:

"(8) That for Thirty years from the date of this Agreement no taxes of any kind shall be levied upon or against the earnings of the Port Authority in the Port Area and outside the Colony or upon or against the earnings of a Licensee in the Port Area and outside [*18]  the Colony or against any rentals or licence fees paid by any lessee or by a Licensee to the Port Authority or upon or against any interests or dividends paid by the Port Authority or by any lessee company of the Port Authority or by a Licensee to the holders of the evidences of indebtedness and/or shares or other securities of the Port Authority or of the company holding such lease from the Port Authority or of a Licensee or upon or against any salaries and remuneration by way of bonus participation in profits commission or otherwise paid by the Port Authority or by any lessee from the Port Authority or by a Licensee to any person employed by the Port Authority or by such lessee or by a Licensee within the Port Area. Provided that the person receiving such salary and/or remuneration is ordinarily resident within the Port Area."
 
[30] The contribution that an employer is required to pay under the National Insurance Act is not a tax on the earnings of the employer. The tax is payable regardless of any earnings of the employer. If the employer made no profit and had no earnings he would still be liable to pay contribution in respect of each of his employees. So far as the employer [*19]  is concerned the tax is not a tax on earnings or on any of the other specific items mentioned in sub-clause (8). It is in truth a tax on employment; a tax which has to be paid by the employer if he chooses to take a person into his employment.
 
 [31] So far as employed and self-employed persons are concerned, if they are looked at in isolation from employers, a powerful argument can be deployed to support the submission that in their case the contributions are a tax on their earnings. The tax is only payable if they have earnings and it is fixed as a percentage of their earnings. If sub-clause (8) is read literally it would appear to exempt the employed and the self-employed from payment of their contributions. But such an interpretation of sub-clause (8), which treats the tax on employers differently from the tax on insured persons, would have bizarre consequences,  [**384]  which could not have been contemplated at the time the agreement was made nearly twenty years before the introduction of the tax introduced by the National Insurance Act.
  
[32] The liability under the Act to pay contributions in respect of employed persons rests upon the employer and it includes  [*20]  liability to pay the contribution of the employee as well as that of the employer. Regulations made under the Act empower the employer to recover the employee's contribution by deduction from his wages. If, by reason of sub-clause (8) of the agreement the employee is not liable to pay the contribution what is the result? Either the employer remains liable to pay the whole of the employee's contribution but cannot recover it from him in which case the result of the agreement will be to increase the employer's liability for tax rather than to reduce it or alternatively if the employer is not to be liable for the employee's contribution then, because the employee's contribution will not have been paid, the employee will not be eligible for the benefits provided under the Act to an insured person. In support of the view that, if the employer cannot recover the employee's contribution, the employer should not be required to pay it recourse can be had to clause 27 which prevents the levy of any tax not specifically covered by the agreement at a higher rate than charged in any other part of the Colony. The employer would no doubt argue that if he cannot recover the employee's  [*21]  contribution he is being taxed more highly than employers in other parts of the Colony who can deduct it. If this argument prevails then the employees whose contributions are not paid by their employer would be gravely disadvantaged by losing the benefits to which an insured person is entitled under the Act; a consequence which cannot have been intended by the parties to the agreement.
 
 [33] All the taxes for which exemption is given in the agreement and which are described in sub-clauses (6) to (11) were current taxes of a familiar kind with which those who worked in the Hawksbill Creek industrial area would be familiar in 1955 when the agreement was signed. The agreement made specific reference to the possibility of taxes being imposed that did not fit into any of these categories of taxation and provided that they should not be imposed at a higher rate than elsewhere in the Colony. Contributions paid under the National Insurance Act were introduced as a new form of taxation nearly twenty years after the agreement was signed to finance wide ranging social benefits. They are more aptly described as a tax on employment than a tax on earnings, income or profits. Their Lordships [*22]  are satisfied that sub-clause (8) should not be construed as covering a tax of this kind which was not in contemplation at the time the agreement was drafted. Accordingly on its true construction sub-clause (8) does not exempt the respondent from paying contributions under the National Insurance Act either in his capacity as an insured person or as an employer.
 
[34] Finally it is necessary to note s. 54 of the National Insurance Act upon which the respondent relies. Sub-sections 1 and 2 provide:

"54(1) This Act shall apply to persons employed by or under the Crown in right of the Government of The Bahamas in like manner as if the Crown were a private person, with such modifications as may be made therein by regulations for the purpose of adapting the provisions of this Act to the case of such persons:

"Provided that regulations may provide that any such person or any class of such persons shall be exempted from the operation of this Act.

"54(2) Nothing in this Act shall operate to require any person to pay any contribution under this Act if such person is entitled to exemption from payment thereof --

(a) under any enactment; or

(b) by virtue of any provision in any agreement [*23]  entered into by or on  [**385]  behalf of the Government under authority especially enacted for the purposes of that agreement by Parliament."
 
The respondent draws attention to subs. 2(b) and submits that this subsection appears in the Act for the very purpose of exempting contribution payments pursuant to clause 2(8) of the agreement. As has already been pointed out sub-clause (8) could not on any canon of construction apply to employers' contributions and thus would not fall within subs. 2(b) and their Lordships are not persuaded that it could have been the intention that it should apply to the contributions of employed and self-employed persons. If it had been the intention of the Government to exempt all contributions by virtue of this provision it does seem extraordinary that immediately after the passing of the Act demands should have been made for contributions upon all those within the area of the agreement. It seems to their Lordships more likely that subs. 2(b) was inserted in the Actto cover the possibility of future "contracting out" arrangements under which either employers or the self-employed made private insurance arrangements which would guarantee  [*24]  superior benefits to those available under the Act. However no such agreements were drawn to their Lordships' attention and this is largely a matter of speculation. Their Lordships are satisfied, nevertheless, that the presence of s. 54(2)(b) adds nothing to the argument on construction.
 
 
[35] In the light of their Lordships' conclusions it is unnecessary for them to consider the alternative argument based upon the provisions of the Constitution.
 
 [36] Their Lordships will accordingly humbly advise Her Majesty that (1) the appeal ought to be allowed in part and the order of the Court of Appeal varied to the extent that the second declaration sought in the originating summons should be refused and (2) the respondent's cross-appeal ought to be dismissed.

Appeal allowed in part. 
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Case 2
Julianne Charell, Plaintiff, v. Nicholas J. Gonzalez, Defendant.

INDEX NO. 133170/93


SUPREME COURT OF NEW YORK, NEW YORK COUNTY


173 Misc. 2d 227; 660 N.Y.S.2d 665; 1997 N.Y. Misc. LEXIS 265


 
June 10, 1997, Decided


NOTICE:   [***1]     
 
EDITED FOR PUBLICATION

DISPOSITION: Both motions to set aside the verdict are denied.

HEADNOTES: Physicians and Surgeons - Malpractice - Alternative Medicine Practitioners In a medical malpractice action against defendant, a practitioner of alternative or nonconventional medicine who treated plaintiff in connection with her uterine cancer by prescribing a special diet protocol, the jury's findings in plaintiff's favor on the questions of negligence and proximate cause cannot be said to be against the weight of the evidence or lacking a rational basis. The standard for proving negligence in a malpractice case is whether the treatment deviates from accepted medical standards. There was no testimony on behalf of defendant on this issue. Moreover, it would seem that no practitioner of alternative medicine could prevail on such a question as the reference to the term "non-conventional" may well necessitate a finding that the doctor who practices such medicine deviates from "accepted" medical standards. On the issue of proximate cause, while there was conflicting evidence, the jury was entitled to find, in accordance with the testimony of plaintiff's expert, that if plaintiff were not improperly dissuaded from undertaking conventional treatment the cancer probably would not have metastasized and she would not have had the recurrence and the resulting blindness and back problems. Plaintiff's experts also testified that the hair test employed by defendant to ascertain the presence of cancer was completely bogus, the treatment provided by him was of no value and, in addition to being damaging in the sense that plaintiff was persuaded not to undergo conventional treatment, was harmful in that the nutrition provided aided the growth of the cancer cells.

Physicians and Surgeons - Malpractice - Lack of Informed Consent - Alternative Medicine Practitioners In a medical malpractice action against defendant, a practitioner of alternative or nonconventional medicine who treated plaintiff in connection with her uterine cancer by prescribing a special diet protocol, the jury's findings in plaintiff's favor on plaintiff's cause of action for lack of informed consent cannot be said to be against the weight of the evidence or lacking a rational basis. There clearly was evidence to support the conclusion that defendant did not provide "appropriate information" with respect to the risks of, and the alternatives to, employing his protocol alone and not combining it with conventional treatment.

Physicians and Surgeons - Malpractice - Assumption of Risk - Alternative Medicine Practitioners In a medical malpractice action against defendant, a practitioner of alternative or nonconventional medicine who treated plaintiff in connection with her uterine cancer by prescribing a special diet protocol, a cross motion by plaintiff to vacate the jury finding that she impliedly assumed a risk of injury to herself when she agreed to undergo treatment by defendant is denied. The evidence showed that plaintiff was a well-educated person who, together with her husband and daughter, did a significant amount of investigation regarding the treatment being offered by defendant and hence became quite knowledgeable on the subject, and that she sought to avoid the suffering that accompanied the chemotherapy/radiation regimen that she had witnessed when a relative had undertaken that treatment. Thus, even though the jury found that defendant had not given appropriate information regarding the risks of his procedure and the available alternatives, it was within the province of the jury, based on the evidence, for it to also find that plaintiff independently obtained sufficient information about the treatment so as to conclude that there was an implied assumption of risk when she agreed to follow defendant's protocol.

Damages - Punitive Damages - Medical Malpractice Action In a medical malpractice action against defendant, a practitioner of alternative or nonconventional medicine who treated plaintiff in connection with her uterine cancer by prescribing a special diet protocol, a motion by defendant to set aside an award of punitive damages is denied. Punitive damages have been allowed in cases where the wrong complained of is morally culpable, or is activated by evil and reprehensible motives, not only to punish the defendant but to deter him, as well as others who might otherwise be so prompted, from indulging in similar conduct in the future. Here, plaintiff offered evidence to show that defendant's practice of prescribing nutrition as a cure was designed to enable companies in which he had a financial interest to sell product. While there was evidence offered by the defendant to the contrary, the jury was entitled to find that defendant's intent in dealing with plaintiff was motivated by greed and that he was reckless in his care of her. It should be noted that although there is pending controversy between the medical establishment and nonconventional practitioners, defendant failed to produce a single witness at trial who defended his treatment of plaintiff as medically sound, whereas plaintiff's experts clearly painted him as a charlatan. With only such evidence before the jury, it cannot be said that the jury award on punitive damages was unsupported by the weight of the evidence. That the jury found that plaintiff had knowledge of the risks involved and thus impliedly assumed a risk of injury should not bar the jury from also awarding punitive damages based on conduct by a physician which it deemed reckless and improperly motivated.

COUNSEL: 
 
Ellenberg & Hutson, New York City, for defendants. Gair, Gair, Conason, Steigman & Mackauf, New York City, for plaintiff.

JUDGES: Edward H. Lehner, J.S.C.

OPINIONBY: Edward H. Lehner

OPINION:  [*229] 

 [**666]  Edward H. Lehner, J.

Before me is a motion by defendant to set aside the jury verdict against him and a cross motion by plaintiff to vacate the jury finding that she impliedly assumed a risk of injury to herself when she agreed to undergo treatment by defendant.

In 1991, after being diagnosed with uterine cancer, plaintiff underwent a hysterectomy at Mt. Sinai Hospital, subsequent to which the physicians at that hospital recommended a course of radiation and chemotherapy. That protocol, considering plaintiff's condition, was variously described as "investigative" or "experimental", and was apparently recommended due to the fact that plaintiff had a high chance of recurrence because her cancer cells were found to be poorly differentiated.

Plaintiff then, in seeking a "second opinion", arranged an appointment with defendant in October 1991. She testified [***2]  that he dissuaded her from having chemotherapy or radiation, and recommended treatment through his protocol of a special diet, including six coffee enemas a day. A tape of the conversation between the parties shows that he advised her not to "mess" with chemotherapy and stated that he had experienced a 75% success rate with persons in her condition. He also informed her that, through a hair test he had devised, he had determined that cancer cells remained in her body, which condition was undetected by the Mt. Sinai physicians. Plaintiff, who knew of defendant through attendance at one of his lectures and listening to his tapes, and who had witnessed the severe discomfort experienced by a relative who had undertaken chemotherapy and radiation, agreed to be treated by defendant and until June 1992 religiously followed his protocol. Plaintiff was encouraged to continue the treatment when defendant advised her that subsequent hair tests showed a reduction in the number of cancer cells in her body. She testified that she was never told by defendant that he was not an oncologist, nor that his protocol was experimental and not generally accepted in the medical community.

In June 1992,  [***3]  after experiencing back discomfort and failing vision, she discontinued treatment with defendant and returned to Mt. Sinai Hospital where it was determined that cancer cells had metastasized in her spine, which condition eventually caused her blindness and severe back problems.

In this action plaintiff asserted damage claims against defendant (i) in negligence for persuading her to forego traditional  [*230] treatment and undertaking a nutritional protocol  [**667]  which she contends, by itself, was of no therapeutic value, and (ii) for lack of obtaining an informed consent to the treatment. In addition, she sought punitive damages.

At trial the jury unanimously determined: that the treatment provided by defendant was a departure from good and accepted medical practice, which departure was a proximate cause of injuries to plaintiff; that defendant did not provide plaintiff with appropriate information with respect to the risks of his treatment and the alternatives thereto, and that a reasonably prudent person in plaintiff's position would not have agreed to have the treatment if provided the appropriate information; that by accepting treatment by defendant, plaintiff did [***4]  not expressly assume risk of injury to herself, but did impliedly assume such risk; that defendant was 51% responsible for plaintiff's injuries, while plaintiff was 49% responsible; that plaintiff was entitled to damages for pain and suffering sustained prior to verdict of $ 2,500,000 and $ 2,000,000 for future suffering, as well $ 125,000 for past loss of earnings and $ 75,000 for future loss of earnings; and finally that plaintiff was entitled to punitive damages. At the separate punitive damages aspect of the trial, the jury awarded plaintiff an additional $ 150,000.

Defendant argues that if the verdict is sustained he will not be able to practice and this will send a chill to all alternative medicine practitioners. He notes that in 1994 the State Legislature recognized the work of nonconventional physicians when in chapter 558 of the Laws of 1994 it amended Education Law § 6527 by adding paragraph (e) to subdivision (4) to specifically provide that the law does not prevent a "physician's use of whatever medical care, conventional or non-conventional, which effectively treats human disease, pain, injury, deformity or physical condition", and that subdivision (1) of section [***5]  230 of the Public Health Law was amended to provide that no less than 2 of the 18 members of the Board for Professional Medical Conduct "shall be physicians who dedicate a significant portion of their practice to the use of non-conventional medical treatments".

During the course of the trial, a telecast of a two-hour lecture by one of the more famous practitioners of alternative medicine, Dr. Andrew Weil, was broadcast on public television, during which he indicated that the use of chemotherapy and radiation for the treatment of cancer will be a thing of the past. At the request of plaintiff's counsel, the court inquired  [*231]  whether any of the jurors had seen the telecast and, when it was indicated that none had seen the program, instructed them not to view its rebroadcast. In his 1995 "number one" bestseller, Spontaneous Healing, Dr. Weil wrote (at 268-276):

"Current therapies for cancer, both conventional and alternative, are far from satisfactory. Conventional medicine has three main treatments: surgery, radiation, and chemotherapy, of which only the first makes sense ...

"Radiation and chemotherapy are crude treatments that will be obsolete before long ... If you [***6]  have cancer and are faced with a decision about whether to use conventional therapies, the question you must try to answer is this: Will the damage done to the cancer justify the damage done to the immune system? ...

"Cancer treatments abound in the world of alternative medicine, most of them much less toxic than radiation and chemotherapy, but none of them works reliably for large numbers of patients. Many of the therapies I have looked into appear to have induced remissions in some people; in many more they improve quality of life for a time, yet the cancers remain and continue to grow ...

"New and better cancer treatment is on the horizon in the form of immunotherapy, methods that will take advantage of natural healing mechanisms to recognize and destroy malignant cells without harming normal ones. In the meantime, a concerted effort to discover and study cases of spontaneous remission may help us understand that phenomenon and increase its incidence. To make wise decisions regarding the use of existing therapies for cancer,  [**668] you must have reliable information about their benefits and risks."

In the May 12, 1997 issue of Time Magazine, which had a photograph [***7]  of Dr. Weil on the cover with the subtitle: "Is it sound advice or snake oil?", a former editor of the New England Journal of Medicine is quoted as saying of Dr. Weil (at 75): "I resent well-educated people exploiting irrational elements in our culture, and that's what he's doing." The reporters in the article conclude (at 75): "The debate between alternative and mainstream medicine will not get settled anytime soon ... [What is not] clear--at least for now--is whether Weil and other alternative healers are selling real cures or ... just casting good spells."

While there may be a public debate as to the merits of certain practices of nonconventional physicians, there was no  [*232] similar debate with respect to the evidence at this trial. The standard for proving negligence in a malpractice case is whether the treatment deviates from accepted medical standards ( Jackson v Presbyterian Hosp., 227 AD2d 236 [1st Dept 1996]). There was no testimony on behalf of defendant on this issue. Moreover, it would seem that no practitioner of alternative medicine could prevail on such a question as the reference to the term "non-conventional" may well necessitate a finding that [***8]  the doctor who practices such medicine deviates from "accepted" medical standards. This indeed creates a problem for such physicians which perhaps can only be solved by having the patient execute a comprehensive consent containing appropriate information as to the risks involved. In this connection, in Schneider v Revici (817 F2d 987 [2d Cir 1987]), where although the court stated that "an informed decision to avoid surgery and conventional chemotherapy is within the patient's right", and there is "no reason why a patient should not be allowed to make an informed decision to go outside currently approved medical methods in search for an unconventional treatment", it declined to enforce the covenant not to sue executed by the patient, but said it was appropriate for the jury to determine whether the language of the form she signed and "testimony relating to specific consent informed by her awareness of the risk of refusing conventional treatment" amounted to an express assumption of risk that would totally bar recovery (at 995-996). In Boyle v Revici (961 F2d 1060 [2d Cir 1992] [a case involving the same nonconventional physician as in Schneider, supra]), the [***9]  court ruled that even without a written consent the jury should, based on the evidence, have been permitted to determine whether plaintiff "knowingly accepted all of the risks of a defendant's negligence" (at 1063), and thus expressly assumed the risk of injury to herself. 

On the issue of proximate cause, while there was conflicting evidence, the jury was entitled to find, in accordance with the testimony of plaintiff's expert (Dr. Holland), that if plaintiff were not improperly dissuaded from undertaking conventional treatment the cancer probably would not have metastasized and she would not have had the recurrence and the resulting blindness and back problems. Plaintiff's experts also testified that the hair test employed by defendant to ascertain the presence of cancer was completely bogus, the treatment provided by him was of no value, and (in addition to being damaging in the sense that plaintiff was persuaded not to undergo conventional treatment) was harmful in that the nutrition provided aided the growth of the cancer cells.  [*233] 

Thus, the jury's findings on the questions of negligence and proximate cause cannot be said to be against the weight of the evidence [***10]  or lacking a rational basis. The same can be said about its findings on the cause of action for lack of informed consent as there clearly was evidence to support the conclusion that defendant did not provide "appropriate information" with respect to the risks of, and the alternatives to, employing his protocol alone and not combining it with conventional treatment.

On the question of assumption of risk, the jury was asked both whether plaintiff expressly assumed the risk of injury to herself in agreeing to defendant's protocol (a finding of which would have exonerated defendant), and whether she impliedly assumed  [**669]  a risk of injury (a finding of which would, and did, bring into play the comparative fault provisions of CPLR article 14-A). (See, Arbegast v Board of Educ., 65 NY2d 161 [1985]). 

With respect to the jury determination that plaintiff "impliedly" assumed risk of injury to herself in agreeing to undergo the treatment, plaintiff's counsel states that the question thus posed is "whether or not plaintiff had knowledge and a full understanding of the risks of harm of defendant's proposed treatment from a source other than defendant himself" (plaintiff's [***11]  mem of law, at 7). Counsel argues that she did not. However, the evidence showed that plaintiff was a well-educated person who, together with her husband and daughter, did a significant amount of investigation regarding the treatment being offered by defendant and hence became quite knowledgeable on the subject, and that she sought to avoid the suffering that accompanied the chemotherapy/radiation regimen that she had witnessed when a relative had undertaken that treatment. Thus, even though the jury found that defendant had not given appropriate information regarding the risks of his procedure and the available alternatives, it was within the province of the jury, based on the evidence, for it to also find that plaintiff independently obtained sufficient information about the treatment so as to conclude that there was an implied assumption of risk when she agreed to follow defendant's protocol. (See, Boyle v Revici, supra; Schneider v Revici, supra.) 

Pertaining to the award of punitive damages, such "damages have been allowed in cases where the wrong complained of is morally culpable, or is actuated by evil and reprehensible motives, not only to punish the defendant but [***12]  to deter him, as  [*234]  well as others who might otherwise be so prompted, from indulging in similar conduct in the future" ( Walker v Sheldon, 10 NY2d 401, 404 [1961]). In cases involving motions directed to a pleading or for summary judgment, it has been held that punitive damages may be awarded in a medical malpractice case (e.g., Graham v Columbia-Presbyterian Med. Ctr., 185 AD2d 753, 754 [1st Dept 1992] [conduct that is " 'intentional, malicious, outrageous, or otherwise aggravated beyond mere negligence' " may support an award of punitive damages]; Frenya v Champlain Val. Physicians' Hosp. Med. Ctr., 133 AD2d 1000, 1000-1001 [3d Dept 1987] [an award of punitive damages requires a showing of "wrongful motive ... willful or intentional misdoing, or a reckless indifference equivalent to willful or intentional misdoing ... (and) in the case of a tort action, the defendant's conduct must be so flagrant as to transcend mere carelessness"]; Jones v Hospital for Joint Diseases & Med. Ctr., 96 AD2d 498 [1st Dept 1983]). However, I have not located any case (other than an assault by a physician) where a verdict for punitive damages in a medical malpractice [***13]  case has been upheld on appeal. For a lower court decision, see Gersten v Levin (150 Misc 2d 594 [Sup Ct, NY County 1991]). 

In the case at bar, plaintiff offered evidence to show that defendant's practice of prescribing nutrition as a cure was designed to enable companies in which he had a financial interest to sell product. While there was evidence offered by the defendant to the contrary, the jury was entitled to find that defendant's intent in dealing with plaintiff was motivated by greed and that he was reckless in his care of her. It should be noted that although, as aforesaid, there is pending controversy between the medical establishment and nonconventional practitioners, defendant failed to produce a single witness at trial who defended his treatment of plaintiff as medically sound, whereas plaintiff's experts clearly painted him as a charlatan. With only such evidence before it, I cannot say that the jury award on punitive damages was unsupported by the weight of the evidence. That the jury found that plaintiff had knowledge of the risks involved and thus impliedly assumed a risk of injury should not bar the jury from also awarding punitive damages based on [***14]  conduct by a physician which it deemed reckless and improperly motivated.

 [**670]  In summary, both motions to set aside the verdict are denied and a judgment shall be entered in accordance with the jury verdict.
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